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111|< I SIMM ION \ll SI M MM I'M I 
Jurisdiction to hear this appeal is conferred upon the above-entitled Court by 
§78-2a-3(2)(f), Utah Code Annotated, I loJ as amended. 
STATEMENT OF THE ISSUES 
1. Whethei defei idai it's l:t ia I coi n lsei failed to adeqi lately investigate the 
availability of prospective witnesses and whether such a taiimv i onsiitutcs a violation of 
defendant s constitutioi ia 1 i igl it to effective . ^ - i . . i -
S I ANDARD OF REV IE I V 
1 hi.- M.r;<;.iiu ui Review for evaluating a claim of ineffective assistance of 
counsel was set <^ M Strickland v. Washington, 446 Ti S 668, 104 S.Ct. 2052, 80 I ,Ed.2d 
must be whether counsel's coiuiuci MI \t.\iU nmucd the proper functioning o* the adversarial 
process tn.i; ;;R iiuil ,A\^U : :. :. i,*j on as having produced .t • •; ••,- *• ,v-6, 
The Court set forth the two standards that a defendant would h ^ c io caiisiy to pre\ai- on 
such a claim: 
First, the defendant must show tllat counsel's performance was deticien; l \w 
requires showing that counsel made errors so senoi- ih, i . inmsel was .:IM IUIK -loning 
as the 'counsel' guaranteed the defendant h\ (he Sixth Amendment. Second, the 
defendant must show that the deficient performance prejudiced the defendant. This 
requires showing that counsel's errors were so serious as to deprive the defendant of a 
fair trial, a trial whose result is reliable.... The defendant must show that there is a 
reasonable probability ih;:i. >.-t *oi vomisU^ unprofessional errors, the result of the 
proceeding \^-ul-: ha\c been different A reasonable probability is a probability 
sufficient to ; -:<k nun •• confidence in the outcome (Id at 687) 
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STATUTES, RI I ! s AND CONSTITUTIONAL PROVISIONS 
United States Constitution, Amendment No 6 
STATEMENT OF THE CASE 
Appeluii.; i i.^uTman was cl larged ii i an J Ii lfoi n latioi i M itl i Co; n it Oi ic, I Inlawful 
Detention, a class B misdemeanor; Count Two, Simple Assault, a class B misdemeanor. 
The charges were taken to a jury trial befoiv I|R lion James I Shumate, on 
( >. h1 |V! KM: {'a}!.. \".\ . j . . : - . : ! : uial, Appellant Halterman was found guilty of 
Count () )c. I Inlaw tul Detention, a class B misdemeanor: and Count Two, Simple Assault, a 
I O - I N - - • - ; i - * i ! i v - i ,'. • • ' :::i' -. i '. .. i -" : . • -•' 8 ( ) ( i a \ s i t l t i i„ l i e U / M * l \ v ' d 
consecutively, with 88 days credit for time served. 
STATEMENT OF FACTS 




 - ' ' '"' ! •; J - -•• • . ' - . ' • . - > , •..'• u
 f\^ t f u r r e d A In u - n 
Douglas Terry became M- i lalterman \ counsel ol ivomi \dditionalh . mi that date Mr 
Short 1 \ ,i!ici this time. Nh Malterman informed Mr. Terry that he v^  o»s .! not 
accept any plea agreement and that i le 1 i illy mtei ided on pi lrsuin.i \\w matter in COL • 
Terry continued to encourage Mi. Ilalterman to entei into certaiii plea agreements, all of 
which were refused. 
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On August 23rd, 1995, at the pretrial conference, defendant Halterman did not 
appear and Mr. Terry was allowed to withdraw as counsel. 
On July 22nd, 1996, Mr. Terry entered an appearance of counsel filed a 
request for discovery. On July 31st, 1996, a demand for jury trial was again filed with the 
court. 
On October 2nd, 1996, a pretrial conference was held. 
Mr. Halterman contends that Mr. Terry continued to try to work out a plea 
bargain against Mr. Halterman's wishes. Mr. Halterman continued to inform Mr. Terry that 
he wanted to go to trial on the matter. Mr. Terry was informed by this time of the 
additional witnesses by Mr. Halterman. But Mr. Terry failed to follow up on the witnesses. 
On October 8th, 1996, defendant Halterman was tried before a jury of four 
peers. He was found guilty on both counts. Defendant Halterman now appeals his 
conviction based on charge of ineffective assistance of counsel levied against Mr. Terry for 
failing to interview and follow up on those potential witnesses. 
SUMMARY OF THE ARGUMENT 
Typically in reviewing decisions made by trial counsel, broad discretion is 
given to him as to tactics. Strategic or tactical decisions made by trial counsel will not be 
second-guessed on review, unless those decisions are made upon a basis of inadequate 
preparations, ignorance of the relative law, or other shortcomings capable of objective 
evaluation. State v. Perry, 899 P.2d 1232 (Utah App. 1995); State v. Templin, 805 P.2d 
182 (Utah 1990); Strickland v. Washington, 446 U.S. 668, 104 S.Ct. 2052, 80 L.Ed.2d 674 
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(1984); State v. Strain, 885 P.2d 810 (Utah App. 1994). 
In State v. Perry, 899 P.2d 1232 (Utah App. 1995), the Appellate Court held 
that trial counsel's decisions regarding proper allocation of pretrial resources is normally a 
tactical decision which will not be overturned on appeal absent showing of reasonableness or 
prejudice. In the case at bar, trial counsel is a public defender for Washington County and 
as such has limited time and resources at his disposal. Counsel's use of these limited 
resources could be considered a tactical decision. 
However, Appellant Halterman's argument is embodied in State v. Templin, 
805 P.2d 182 (Utah 1990). In State v. Templin, the defendant appealed claiming ineffective 
assistance of counsel. The Supreme Court found that if trial counsel does not adequately 
investigate underlying facts of the case, including the availability of prospective defense 
witnesses, counsel's performance cannot fall within the "wide range of reasonable 
professional assistance." (IcL at 188) This is because a decision not to investigate cannot be 
considered a tactical decision. Furthermore, the Supreme Court held that counsel was indeed 
ineffective based on counsel's failure to investigate potential witnesses. This situation is 
nearly identical to Appellant Halterman's case and as such Appellant Halterman's case should 
receive similar treatment. 
ARGUMENT 
POINT I. WAS THERE INEFFECTIVE ASSISTANCE OF COUNSEL? 
A. WHETHER THERE WAS EVIDENCE THAT ATTORNEY DOUGLAS 
TERRY HAD TOO MANY CASES TO DEVOTE SUFFICIENT TIME TO 
PREPARING APPELLANT'S CASE. 
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In State v. Smith, 681 P.2d 1374 (Ariz. 1984) the Arizona Supreme Court 
listed criteria to determine the maximum allowable caseload for each fulltime attorney who 
handles cases through public defender contracts. This court based these standards on the 
ABA Standards for Criminal Justice, Standard 4-3.3 (2d ed. 1980). These standards state 
that under no circumstances should maximum allowable caseloads for each attorney exceed 
the following: 
a. 150 felonies per attorney per year; or 
b. 300 misdemeanors per attorney per year; or 
c. 200 juvenile cases per attorney per year; or 
d. 200 mental commitment cases per attorney per year; or 
e. 25 appeals to appellate court hearing a case on the record and briefs per 
attorney per year. 
At the current rate, Mr. Terry estimates that in a single month he is assigned 
between 60 and 80 new cases for each month he receives appointments. As one of three 
public defenders Mr. Terry receives these monthly appointments four times during the year. 
This works out to be between 240 and 320 new public defender cases per year. If Mr. 
Terry's cases were a 50/50 mix of felony and misdemeanor the best possible circumstance 
would be 120 felonies and 120 misdemeanors, although more likely to be 140 of each. In 
either case, the ABA standards would have been surpassed. 
Thomas Blakely, a former public defender in Washington County, states that 
while he didn't keep detailed records, he believes he easily handled over 150 felonies which 
were appointed to him in the year 1996. See attached affidavit. 
State v. Paul Halterman - Brief of Appellant 
Case No. 960699-CA 5 
Another former Washington County public defender, Alan Boyack, for the 
year 1996, was appointed 290 cases, 206 of which were felonies. See attached affidavit. 
In describing this practice, the Supreme Court of Arizona stated, "The 
insidiousness of overburdening defense counsel is that it can result in concealing from the 
courts, and particularly the appellate courts, the nature and extent of damage that is done to 
defendants by their attorneys' excessive caseloads...an attorney so overburdened cannot 
adequately represent all his clients properly and be reasonably effective. Some defendants 
must receive inadequate representation in relation to those who do, in fact, receive adequate 
representation." (IdL at 1381) 
In light of these representations and the standards given, it is clearly evident 
that all three Washington County public defenders were grossly overworked for the year 
1996, resulting in an inability to adequately research each and every public defender case. 
The consequences of this inability to investigate has been shown forth in this case in a clear 
prejudice of Mr. Halterman's sixth amendment right of effective counsel. 
B. WHETHER DEFENDANT'S TRIAL COUNSEL FAILED TO 
ADEQUATELY INVESTIGATE THE AVAILABILITY OF PROSPECTIVE 
WITNESSES. 
The second issue on appeal is whether defendant's trial counsel failed to 
adequately investigate the availability of prospective witnesses and whether such a failure 
constitutes a violation of defendant's constitutional right to effective assistance of counsel. 
The sixth amendment to the United States Constitution states in part, "In all 
criminal prosecutions, the accused shall enjoy the right to ... have Assistance of counsel for 
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his defense." (U.S. Const, amend. VI) The right to counsel has been held to be "the right 
to effective assistance of counsel." McMann v. Richardson, 397 U.S. 759, 771 n. 14, 90 
S.Ct. 1441, 1449 n. 14, 25 L.Ed.2d 763 (1970); see also State v. McNicol, 554 P.2d 203, 
205 (Utah 1976); State v. Templin, 805 P.2d 182 (Utah 1990). As has been mentioned 
above, in determining whether criminal defendants, by reason of the performance of counsel, 
have been denied their sixth amendment right to counsel, Utah courts have followed the 
United States Supreme Court's case of Strickland v. Washington, 466 U.S. 668, 104 S.Ct. 
2052, 80 L.Ed.2d 674 (1984). In Strickland, the Court set out a two part test: 
First, the defendant must show that counsel's performance was deficient. This 
requires showing that counsel made errors so serious that counsel was not functioning 
as the 'counsel' guaranteed the defendant by the Sixth Amendment. Second, the 
defendant must show that the deficient performance prejudiced the defendant. This 
requires showing that counsel's errors were so serious as to deprive the defendant of a 
fair trial, a trial whose result is reliable. (See Id. at 687) 
Defendant has the burden of meeting both parts of this test. (Id) It has been 
established that the sixth amendment guarantees a criminal defendant "reasonable effective 
assistance" (Id.) of counsel. Therefore, in order to meet the first part of this test a defendant 
must "identify the acts or omissions" (IcL at 690) which, under the circumstances, "show 
that counsel's representation fell below an objective standard of reasonableness." (IcL at 688) 
Furthermore, in assessing trial counsel's performance, an appellate court must keep in mind 
"the variety of circumstances faced by defense counsel [and] the range of legitimate decisions 
regarding how best to represent a criminal defendant...." (IdL at 689) The appellate court 
must therefore "indulge in the strong presumption that counsel's conduct falls within the 
wide range reasonable professional assistance; that is the defendant must overcome the 
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presumption that, under the circumstances, the challenged action 'might be considered sound 
trial strategy.'" [Id,; see also State v. Templin, 805 P.2d 182 (Utah 1990) at 186]. 
If counsel does not adequately investigate the underlying facts of a case, 
including the availability of prospective defense witnesses, counsel's performance cannot fall 
within the "wide range of reasonable professional assistance." (IdL) This is because a 
decision not to investigate cannot be considered a tactical decision. (IdJ It is only after an 
adequate inquiry has been made that counsel can make a reasonable decision to call or not to 
call particular witnesses for tactical reasons. (IdJ Therefore, because defendant's trial 
counsel did not make a reasonable investigation in the possibility of procuring prospective 
defense witnesses, the first part of the Strickland test has been met. (Id.) 
In the instant case, the witnesses requested and identified by Appellant 
Halterman to his trial counsel include: 
"Sam": A young recently returned missionary whose entire name could have been retrieved 
from local church records. Sam rented a room in the Ivins home prior to Appellant 
Halterman's moving into the residence. 
Sgt. Pete Kuhlman. of the Washington County Sheriff's Department: Sgt. Kuhlman is a 
longtime resident of Ivins and as a part of his duties patrols the Ivins City area. Sgt. 
Kuhlman is very familiar with the various residents of Ivins. 
Representative of Social Services: The particular caseworker in charge of Alma Richards' 
Social Service case. 
Expert witness: An expert witness who could testify to the results of extensive longterm 
drug abuse. 
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Therefore, because Mr. Terry did not make a reasonable investigation of these 
potential defense witnesses, the first prong of the Strickland test has been met. 
To meet the second prong of the Strickland test, a defendant "must show that 
there is a reasonable probability that, but for counsel's unprofessional errors, the result of the 
proceeding would have been different. A reasonable probability is a probability sufficient to 
undermine confidence in the outcome." In making this determination, an appellate court 
should consider the totality of the evidence, taking into account such factors as whether the 
errors affect the entire evidentiary picture or have an isolated effect and how strongly the 
verdict is supported by the record. 
Concerning the probable outcome prong of the Strickland test, the witnesses 
and their expected testimony are mentioned below: 
"Sam" could testify concerning particularly an incident where Alma assaulted 
and threatened him with a handgun. Sam's testimony would have shown Alma Richards' 
assaultive behavior, the fact that she had access to a handgun, and her basic instability as a 
person, all of which may have persuaded the jury to find the defendant Halterman not guilty. 
Sgt. Pete Kuhlman could testify concerning his familiarity with Alma 
Richards1 unstable behavior and drug abuse problem. Sgt. Kuhlman could also testify 
concerning her fraternization with individuals that are involved with the local drug culture. 
Sgt. Kuhlman's testimony would go to the credibility of Alma Richards. Sgt. Kuhlman's 
testimony could give the jury sufficient reason to dismiss the victim's testimony and acquit 
defendant Halterman. 
The representative of Social Services could testify as to Alma Richards' 
State v. Paul Halterman - Brief of Appellant 
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inaccuracies in her reporting to that agency. This would also damage the credibility of the 
victim which could lead to an acquittal. 
The expert witness could testify as to the effects of longterm drug abuse. 
This testimony could further erode the credibility of the victim. 
Taken together, the testimonies could easily have affected the outcome of this 
case. This satisfies the second prong of the Strickland criteria. 
CONCLUSION 
In light of Mr. Terry's failure to investigate and interview possible defense 
witnesses and the vast overburdening of the individual Washington County public defenders it 
is clear that Mr. Halterman received ineffective assistance of counsel in his case. As such, 
we are requesting that this Court of Appeals hereby reverse the trial court decision and 
remand for a new trial on the matter. 
ADDENDUM 
Please see Addendum No. 1, Affidavit of Alan D. Boyack, and Addendum 
No. 2, Affidavit of Thomas A. Blakely. 
DATED this / / day of March, 1997. 
Attorney for Appellant 
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